"low" and the penalty "fairly low."  As we have seen, the
District Manager thought "fairly low" meant $500.  Under the
circumstances, I believe it would have been shockingly low.

The solicitor was compelled to seek approval of the
settlement only because Congress, in its wisdom, changed the
law in 1977 to require approval of penalty settlements by
the Commission's judges.  The legislative history of section
110 (k) of the Act shows that Congress felt the public
interest in vigorous enforcement is best served when the
process by which penalties are assessed is carried out in
public, "where miners and their representatives, as well as
the Congress and other interested parties, can fully observe
the process."  S. Rpt. 95-181, 95th Cong. 1st Sess. 44-45
(1977).  As the Senate Report continued, "the Committee
intends to assure that the abuses involved in the unwarranted
lowering of penalties as a result of off-the-record negotia-
tions are avoided.  It is intended that the Commission and
the Courts will assure that the public interest is adequately
protected before approval of any reduction in penalties*" Id.

The conference procedure permits MSHA to circumvent the
statutory protection against the abuses found by Congress.
Recent studies show that the average penalty assessed has
dropped from $177 to $80, a reduction of some 45%, since the
conference procedure was inaugurated.  The disturbing conclu-
sion is that the philosophy of deregulation made manifest in
the conference procedure has led to a marked reduction in the
deterrent effect of the civil penalty and thereby encouraged
operators to flout the law. 13/

The civil penalty assessment was designed to encourage
management at all levels to respond positively to health and
safety concerns.  The legislative history of the Mine Safety
Law shows Congress intended to place responsibility for
compliance with the Act on those who control or supervise
the operation of mines as well as on those who operate them
on a day-to-day basis.  S. Rep. 91-411, 91st Gong. 1st Sess.
39 (1969); S. Rep. No. 95-181, 95th Cong. 1st Sess. 40
(1977).  Upper level management decisions such as those

13/ Since May 1982, approximately 75% of all violations
charged have been assessed at $20.  A recent study shows
that the policy of cooperative enforcement has resulted in a
sharp upturn in fatality rates in underground and surface
bituminous coal mines.  Weeks and Fox, Fatality Rates
and Regulatory Policy in Bituminous Coal Mining, United
States, 1959-1981, 73 AJPH 1278 (1983).
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